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SOMEBODY POISONED THE JURY POOL:
SOCIAL MEDIA'S EFFECT ON
JURY IMPARTIALITY
By: Kristin R. Brown'
ABSTRACT

The Sixth Amendment contains a guarantee to every criminal defendant, a trial by an impartialjury of his peers. This right has been declared a "fundamentalright"-one that is implicit within the concept of
liberty and justice-and thus, made applicable to the states through the
Due Process Clause of the FourteenthAmendment. However, this right
does not belong solely to the defendant; it also encompasses the goals
and objectives of the prosecution and society as a whole. This mixture
is even further diluted when one considers the First Amendment rights
of "Freedom of Speech" and "Freedom of Press," and how pretrial
publicity, especially with the advance of social networking sites, such as
Facebook, affects the impartiality of the potential jury pool.
This Comment will address what impact social media has on the fundamental right to an impartialjury and how that impact should be addressed, so that when a jury is seated, society can best be assured that
the jury is free of bias and able to make a decision regardingthe guilt or
innocence of the criminal defendant based solely on the evidence and
testimony that is admitted at trial.
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INTRODUCTION

On a cold January night in a small, rural-Nebraska town, a fourteenyear-old girl was brutally murdered. Within twenty-four hours of discovering she was gone, her remains had been found, and an eighteenyear-old man was in police custody. Within minutes of the arrest, everyone was an "expert," a "witness," or both, and everyone was eager
to share the "evidence"-along with innuendo, rumor, and plain supposition. Over the next few days, this young man was tried, convicted,
and sentenced-all in the public court of Facebook.
The Sixth Amendment to the United States Constitution grants
every individual the right to an impartial jury.' When the Framers
drafted this guarantee, they expected the gossip that inevitably follows
a crime to circulate among the citizens of the town where the trial was
located. However, it would have been inconceivable to the Framers
that potential jurors would be posting status updates on social media 2
websites discussing what they believe to be the facts and evidence of
the case, and the guilt or innocence of the accused, with a network of
friends around the world-all in real time and all before a venire is
even sought.
What does an impartial jury really mean? What should it mean?
And most importantly, how can the justice system ensure this promise
in the age of social media, where the meaning of community is no
longer the town in which one lives? Though much has been made of
the implications of social media on a trial in progress, this Comment is
the first to discuss the implications to the defendant before the jury is
even chosen-the potential "poisoning" of the jury pool through social media.
This Comment proceeds in four parts. Part I introduces the impartial juror, what was expected of the potential juror at the founding of
our nation and throughout the past 235 years. Part II looks at the
1. U.S. CONsT. amend. VI. The Sixth Amendment provides, in relevant part,
that "[iln all criminal prosecutions, the accused shall enjoy the right to a speedy and
public trial, by an impartial jury of the State and district wherein the crime shall have
been committed . . . [and] to be confronted with the witnesses against him . .

. ."

Id.

2. Social media is defined as "forms of electronic communication ([such] as Web
sites for social networking and micro-blogging) through which users create online
communities to share information, ideas, personal messages, and other content
([such] as videos)." Social Media, MERRIAM-WEBSTER, http://www.merriam-webster.
com/dictionary/social%20media (last visited Mar. 3, 2013).
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phenomena of social media, particularly Facebook, and the role it
plays in modern human life; highlights the differences between social
and traditional media, and the different reactions and biases created
in the jury pool by each relating to the credibility of the message itself,
the messenger, and the unmistakable connection between the two;
and it surveys social media's involvement in recent and current cases,
both nationally and internationally. This Part includes the case introduced at the beginning of this Comment, as well as the trials of Daniel
Morcombe and Casey Anthony. Part III looks at managing the effects
of social media and its potential impact on the jury pool. Part IV suggests several possible solutions to the issues raised by social media's
involvement in the courtroom, long before the jury is ever seated.
Like with traditional media, cable television, Court TV, and other issues that have come before, the juror-if properly questioned, instructed, and expected to be able to perform his civic duty well-will
still be able to provide the impartiality sought by the Framers, tempered by the mentality necessary to set apart fact from conjecture.
II.

THE HISTORY OF THE IMPARTIAL JURY

An impartial jury should be free from prejudice or bias against the
defendant, able to determine the guilt or innocence of the defendant
based solely on the evidence and testimony presented at trial.'
It is admitted that where there are strong personal prejudices, the
person entertaining them is incapacitated as a juror . . . . Why do
personal prejudices constitute a just cause of challenge? Solely because the individual who is under their influence is presumed to
have a bias on [h]is mind which will prevent an impartial decision of
the case according to the testimony .... 4
Chief Justice Marshall's opinion, in United States v. Burr, goes on to
explain that the reason a relative of the defendant cannot serve on the
jury is that "the law suspects the relative of partiality; suspects his
mind to be under a bias, which will prevent his fairly hearing and
fairly deciding on the testimony which may be offered to him."s Concluding his discussion of what makes for a partial juror and the rule by
which juror impartiality should be tested, Marshall held that
light impressions which may fairly be supposed to yield to the testimony that may be offered, which may leave the mind open to a fair
consideration of that testimony, constitute no sufficient objection to
a juror; but those strong and deep impressions which will close the
3. United States v. Burr, 25 F. Cas. 49, 50 (C.C.D. Va. 1807) (No. 14,692g) ("The
jury should enter upon the trial with minds open to those impressions which the testimony and the law of the case ought to make, not with those preconceived opinions
which will resist those impressions.").
4. Id. (offering that the same should apply to potential jurors who have indicated
they have already formed an opinion of guilt/innocence).
5. Id.
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mind against the testimony that may be offered in opposition to
them, which will combat that testimony, and resist its force, do constitute a sufficient objection to him. 6
To early American legal scholars, impartiality simply meant a lack
of either kinship to the defendant or vested interest in the case, not an
ignorance of the issues to be resolved.' In 1961, the Supreme Court,
in Irvin v. Dowd, defined a partial juror as one who has such deepseated biases regarding the matter such that the influence of that bias
"once formed is so persistent that it unconsciously fights detachment
from the mental processes of the average man."' Knowledge of the
facts and issues of the case, by itself, is not enough to disqualify a
potential juror.' The Irvin Court maintained,
It is not required .. . that the jurors be totally ignorant of the facts
and issues involved. In these days of swift, widespread and diverse
methods of communication, an important case can be expected to
arouse the interest of the public in the vicinity, and scarcely any of
those best qualified to sit as jurors will not have formed some impression or opinion as to the merits of the case. This is particularly
true in criminal cases.' 0
Some opinion regarding the case, however, will often be found in
the minds of those who are otherwise best qualified to be jurors."
Therefore, opinion alone should not be enough to disqualify the potential juror, unless the opinion creates a bias that is so deeply lodged
that it cannot be overcome by testimony and evidence. 2 For instance,
in overturning Irvin's conviction for murder, the Court explained that
"[w]ith his life at stake, it is not requiring too much that the petitioner
be tried in an atmosphere undisturbed by so huge a wave of public
passion."' 3
Only a few years later, in Sheppard v. Maxwell, the Supreme Court
overturned the murder conviction of Sam Sheppard because "inherently prejudicial publicity" had permeated the community where the
trial was held.' 4 If, in the community where the trial is to be held, a
6. Id. at 50-51.
7. Caren Myers Morrison, Jury 2.0, 62 HASTINGs L.J. 1579, 1582 (2011).
8. Irvin v. Dowd, 366 U.S. 717, 727 (1961) (reversing on the basis that eight of the
twelve jurors had stated during voir dire that they believed the defendant was guilty).
9. Id. at 722.
10. Id.
11. Id. (noting this is especially true in criminal cases).
12. Id. (explaining that if the "mere existence of any preconceived notion as to the
guilt or innocence of an accused, without more, [would be] sufficient to rebut the
presumption of a prospective juror's impartiality," an impartial jury would rarely be
found).
13. Id. at 728.
14. Sheppard v. Maxwell, 384 U.S. 333, 335, 363 (1966) (reversing, without a finding of actual prejudice, "because of the trial judge's failure to protect Sheppard sufficiently from the massive, pervasive, and prejudicial publicity that attended his
prosecution"); see also Neb. Press Ass'n v. Stuart, 427 U.S. 539, 555 (1976) (holding
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majority of potential jurors would admit to a disqualifying prejudice,
the ability for even those who claim they can be impartial must be
called into question." This presumed prejudice results because the
community to which the potential juror belongs is "deeply hostile to
the accused," leading to an unacceptable bias, which has likely unwittingly influenced each juror.1 6
For a short time following Irvin, the Supreme Court, and other
courts, looked to find bias by either a demonstration of actual bias
during voir dire-such as was found in Irvin"-or through prejudice
presumed from publicity and other factors surrounding the trial-such
8 However, post-Sheppard cases, such as
as was found in Sheppard.1
Murphy v. Florida and Patton v. Yount, cast serious doubt on the presumptive prejudice doctrine." Both Murphy and Patton involved potential jurors drawn from communities exposed to inadmissible and
extremely prejudicial information about the defendant.2 0 Although
neither court directly repudiated this method, both refused to apply
presumptive prejudice and required instead a showing of actual
prejudice. 2 1 Impartiality is presumed, and the defendant is required
to prove otherwise.2 2 As a result, showing juror partiality-like many
other Sixth Amendment impediments-is often a daunting or insurmountable burden for the defendant.2 3
So, What is the problem? The problem is that "[i]mpartiality is not
a technical conception. It is a state of mind. For the ascertainment of
this mental attitude of appropriate indifference, the Constitution lays
down no particular tests and procedure is not chained to any ancient
and artificial formula."2 4 The determination of prejudice is a subjective one belonging to the court, which may or may not believe the bias
is apparent. Irvin demonstrates that bias belonging to one lone juror
infects the entire jury and the verdict-even if it is never shared-thus
taking from the defendant his constitutional right to a fair trial and
violating even minimum due process standards. 25
that it is the duty of the government to protect the defendant's right to an impartial
jury-including protecting against the effects of pretrial publicity).
15. Murphy v. Florida, 421 U.S. 794, 903 (1975).
16. Id.

17.
18.
19.
20.
21.
22.

Irvin, 366 U.S. at 727.
Sheppard, 384 U.S. at 363.
See Murphy, 421 U.S. 794;
See Murphy, 421 U.S. 794;
See Murphy, 421 U.S. 794;
See Murphy, 421 U.S. 794;

Patton v. Yount,
Patton, 467 U.S.
Patton, 467 U.S.
Patton, 467 U.S.

467 U.S. 1025 (1984).
1025.
1025.
1025.

23. Scott C. Pugh, Checkbook Journalism,Free Speech, and Fair Trials, 143 U. PA.

L. REV. 1739, 1750 (1995).
24. Irvin v. Dowd, 366 U.S. 717,724 (1961) (citing Chief Justice Hughes's observation in United States v. Wood, 299 U.S. 123, 145-46 (1936)).
25. Amanda McGee, Juror Misconduct in the Twenty-First Century: The Prevalence of the Internet and its Effect on American Courtrooms, 30 Lov. L.A. ENT. L.
REV.

301, 303-04 (2010).
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III. SOCIAL MEDIA'S ROLE
For our system to function, an individual's constitutional rights to
due process, to a jury trial, and to confront the witnesses and evidence against him must be zealously protected.2 6
When the federal right to an impartial jury was granted to all the
citizens of this country at its birth, jurors were culled from the local
community. Generally, jurors knew the defendant, and the accusations against him, as well. A serious crime was likely to have been
well-publicized-both in the media and on the streets. The spread of
news increased dramatically with the advent of newspapers, radio, and
television. The past 200 years brought an explosion of technology, but
none faster than in the past fifteen years. The courts have generally
viewed pretrial publicity-via the traditional media-as acceptable
under the constitutional right of free press.
However, the possibility of prejudice to a defendant in 1995 as a
result of pretrial publicity is not the same as it is today, it cannot be.
The meanings of both community and media have undergone rapidfire change in the fifteen years as a result of technology and the Internet. No longer is our community simply the town we live in, but
also the virtual communities that we have created for ourselves
through social media. A potential juror, biased as a result of online
"evidence" that has not been scrutinized by both sides or influenced
by the status updates of friends on Facebook, undermines the protections offered the defendant by the Sixth Amendment.2 8 Because of
this, pretrial publicity must be looked at in a manner that considers all
forms of publication-both the traditional and the modern.
A.

The Modern Community

Today's community is vastly different from the community of only
one generation ago. It has evolved from small, tight-knit neighborhoods, often referred to as "bounded groups" to include "glocalized"
groups of people based on common interests, rather than geographic
location or kinship." Recent advances in technology have brought an
additional layer to the meaning of community: "networked individuals," those who consciously select one another as "friends," no matter
their location.3 0 It is not that communities are disappearing; they are
simply transforming-traditional neighborhood and small-community
groups giving way to social networks that defy location, but include
26. Greg Cesarano, Voir Dire for Today's World, 22 No. 3 PRAC. LITIGATOR 35,
38 (2011).
27. See Neb. Press Ass'n v. Stuart, 427 U.S. 539 (1976).
28. Id.
29. H. Brian Holland, Privacy Paradox 2.0, 19 WIDENER L.J. 893, 912 (2010).
30. Id.
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vigorous, nourishing, deeply personal relationships. 3 ' These networks
are thriving as a result of the human need to "preserve the benefits of
community in a more splintered world: remaining connected in our
relationships, creating and retaining common experience, engaging
peer opinion, and building reputation."32 It is this need that leads us
to sharing our most personal data-including hobbies, gender, education, work experience, religious beliefs, political leanings, sexuality,
group affiliations, and more on a centralized, public forum. The
networked community thrives because it creates a sense that one is
involved in a small, bounded community, of which only our chosen
friends and relatives are citizens. It is a place where we are comfortable sharing our feelings and our opinions-both giving and receiving
advice within our network.3 4
Why does the evolution of community matter? It matters because
these new layers of community may increase the chance that prejudicial biases will poison a jury pool. The combination of the printed
word and the trusted relationship may create a lethal bias, one which
is seated so deeply in the psyche of the potential juror that it requires
creative methodologies, not heretofore necessary, to unseat them.
The chance for inflammatory and prejudicial information increases
when the source of bias is social media, rather than damaging, but
factual, information found through traditional media.
B.

TraditionalMedia v. Social Media

"'You printed that?' 'Not yet, but I will.' 'You realize that's
libelous?' 'Maybe it is, maybe it isn't, but after it runs-you and I both
know-it won't much matter."''

Words are hard to take back once

spoken, virtually impossible once printed. Even if a "retraction" were
to be printed, one is highly unlikely to reach all the same people as the
original print reached. This is as true in the new media as in traditional media, but there are added issues, which can be a real problem
for the justice system because social media cannot be as readily controlled, and nothing can be controlled until it has created an issue.
Traditional forms of media, guided by the First Amendment's freedom of press-though troublesome at times-are generally fact
driven, and thus they will generally match what will be offered at trial.
Facebook, however, is opinion based and, like gossip, has the ability to

31.
32.
33.
34.
35.

Id. at
Id. at
Id. at
Id. at
Suits:

913-14.
918.
918-19.
914.
Dirty Little Secrets (USA Network television broadcast July 14, 2011).
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spread like wildfire, creating "flashmob" situations virtually
instantaneously.3 6
Facebook, the largest social networking "community," was founded
in 2004.?1 Facebook currently has more than 800 million active users,
half of whom log-on to the website at least once daily.3 Nearly half of
these access their Facebook page through their cell phone or other
mobile device.3 The average Facebook user has more than 229 friends
and personally knows at least 97% of their friends.40 An incredible
92% of Americans who use social networking sites ("SNS") are on
Facebook.41 Women make up 56% of SNS users.4 2 The largest increase in users of SNS since 2008 is in the over-thirty-five age group.4 3
This group-female and over thirty-five-is the same group that
forms the average jury.44
According to a 2011 Pew Research Center study, Facebook users
are better supported socially, scoring higher than other Internet users
and non-Internet users in total support, emotional support, and companionship.4 5 This equates to nearly half of the support the average
American receives from a spouse or live-in partner. 46 The study
found that, on average, Facebook users have nearly 10% more close
ties in their overall social network. 4 7 Contrary to previous Pew studies, the 2011 study found that users of SNS are just as likely to know
those people in their physical neighborhoods as non-internet users.48
36. A flashmob is "a large group of people mobilized by social media to meet in a
public place." Flash Mob, DiCTIONARY.COM, http://dictionary.reference.com/browse/
flash+mob (last visited Mar. 3, 2013).
37. Key Facts, FACEBOOK, http;//newsroom.fb.com/Key-Facts (last visited Mar. 3,
2013).
38. Id.
39. Id.
40. KEITH N. HAMPTON ET AL., SOCIAL NETWORKING SITES AND OUR LIVES:
How

PEOPLE'S TRUST, PERSONAL RELATIONSHIPS, AND CIVIC AND POLITICAL INVOLVEMENT ARE CONNECTED TO THEIR USE OF SOCIAL NETWORKING SITES AND
OTHER TECHNOLOGIES, PEW RESEARCH CENTER'S INTERNET & AMERICAN LIFE

available at http://pewinternet.org/reports/2011 /technology-andsocial-networks.aspx. The average user has never met 3% of their "friends" and has
met 7% of them only once. Id.
41. Id.
42. Id. (noting women also make up the majority of email, instant message, photosharing, and blog users).
43. Id. (noting 52% of all SNS users are in the over-thirty-five age group).
44. Bayer, Patrick J. et al., The Impact of Jury Race in Criminal Trials 15 (Econ.
Research Initiatives at Duke, Working Paper No. 55, 2011), available at http://ssrn.
com/abstract=1673994 (a study of jury composition in Sarasota County, Florida).
45. Id.
46. Id.
47. HAMPTON ET AL., supra note 40.
48. Id. The study notes that traditional "neighboring" has risen significantly since
2008, when 31% of Americans reported they knew none of their neighbors. Id. In
the latest study, this number had dropped to only 18%. Id. The 2008 Pew study
shows SNS users were less likely to know their neighbors than non-users. Id.
PROJECT (2011),
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Facebook users are also more politically engaged than most people.4 9 In fact, users who visit Facebook are 2 'h times as likely to attend a political event; 57% more likely to persuade someone on their
vote; and 43% more likely to publicly announce how they will, or did,
vote.5 o And, these numbers grow even higher for Facebook users who
visit the site multiple times per day-and nearly sh of Facebook users
fit this category. 5 ' The highly active Facebook user is nearly six times
more likely to have attended a political event, three times as likely to
have attempted to convince someone to vote for their candidate or
candidates, and more than twice as likely to have reported voting.52
The Pew study also reveals that SNS users do not tend to "cocoon"
themselves into a network of only like-minded people; therefore, they
are exposed to a wide variety of views and perspectives. 53
Users of SNS are more trusting than the general public. 54 According to the Pew study, 27% of non-Internet users believe that "most
people can be trusted."" This number jumps significantly, however,
for SNS users-46% believe that "most people can be trusted." 6 An
even starker difference occurs between Facebook users and non-Internet users; the Pew study found that highly active Facebook users
are 43% more trusting than users of other SNS, and three times more
trusting than non-Internet users.
Social media is vastly different from traditional mainstream media,
especially when viewed in the historical aspect of pretrial publicity.
Before the days of SNS, criminal defense attorneys only had to worry
about extensive pretrial publicity if the pending case was sensational,
of such public interest that there were likely to be news stories about
it not only after the crime occurred, but also in the weeks leading up
to the trial.5 8 With the advent of mobile technology and SNS however, any potential juror-in any case-can hear about and research
further the defendant, victim, witnesses, attorneys, and judge. The
modern potential juror has, at their fingertips, more information than
"the most resourceful journalist" had in years past.5 9 Gone are the
49. Id.
50. Id. This portion of the Pew survey was done during the 2010 elections; however, the key point is that those who are politically active are those who are registered
to vote, and therefore members of the venire. Id.
51. Id.
52. Id.
53. HAMPTON ET AL., supra note 40. Oddly, however, the study showed that users
of the SNS "Myspace" were significantly more open-minded than users of other SNS
or the general public. Id.
54. Id.
55. Id.
56. Id.
57. Id.
58. LISA BLUE & ROBERT HIRSCHHORN, JUROR PRIVACY ISSUES: A GROWING
CONCERN IN THE AGE OF GOOGLE, FACEBOOK, AND
JURY SELECTION app. G-5 at 5 (2004).

TWITTER,

BLUE'S GUIDE TO

59. Id. at 2.
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days of a fact-driven, source-verified news story; today, comments and
stories go "viral" in a matter of hours. For instance, on October 24,
2011-as the St. Louis Cardinals were set to play the Texas Rangers in
game five of the World Series-Devon LaRussa, daughter of St. Louis
Cardinals manager Tony LaRussa "tweeted:" "I saw a crack head doing 'The Wash' today. Coincidence? I think not."6 0 Devon learned
very quickly the lesson of a tweet gone viral. 1 With less than 100
followers on her Twitter account-far less than the average American's circle-of-friends on Facebook-Devon's tweet was receiving national attention in only a few hours.62 Although this example is not
one of crime, it showcases the way that "tweets" or "status updates"
can rapidly reach both intended and unintended recipients. What one
person posted on their individual page quickly became national
news-not the intent, but the certain effect. The advent of SNS has
meant an extreme change in the mode of delivery of a message to
both its intended and its collateral recipients. Because of this, one
must consider the credibility of the medium, the messenger, and the
message.
Aristotle noted three considerations for a speaker who sought
credibility: ethos, logos, and pathos. Ethos 'depends on the personal character of the speaker.' Logos concerns itself with 'the
proof, or apparent proof, provided by the words of the speech itself.' Pathos depends on 'putting the audience into a certain frame
of mind.' Stated more directly, ethos provides an insight into the
creator . . . logos considers the message, and pathos considers message recipients and their emotional reaction to a message and

messenger. 63
Though the choice remains with the message recipient in determining
the perceived credibility of a message, or of the messenger, it is not
always possible to separate message from messenger, especially in the
context of social media." In this context, credibility overlaps because
message and messenger are overlapping.65 Traditional media sources
have generally looked to messenger credibility, likely because numerous studies have recognized the difficulty in testing multiple dimensions in credibility simultaneously. 66

60. La Russa's Daughter Deletes Ron Washington 'Crack Head' Tweet, YAHOO
(October 24, 2011), http://ca.sports.yahoo.com/mlblblog/big-league-stew/
post/La-Russa-821,7-s-daughter-deletes-Ron-Washington?urn=mlb-wp25203.
61. Id.
62. Id.
63. Chris Roberts, CorrelationsAmong Variables in Message and Messenger Credibility Scales, 54 AM. BEHAv. SCIENTIST 43, 45 (2010) (emphasis added).
64. See id. at 45-46.
65. Id. at 47.
66. Id. at 46.
SPORTS
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In analyzing messenger credibility, a 1988 study ("Meyer") found
five factors that resulted in reliable determinations.67 Meyer asked
whether the messenger (1) is fair or unfair; (2) is biased or unbiased;
(3) tells the whole story or does not; (4) is or is not accurate; and (5)
can or cannot be trusted.68 However, Meyer also described an affiliation factor, which is of prime importance when considering how a
Facebook friend determines credibility. The affiliation factor suggests
that the recipient's notion of credibility changes on the basis of the
extent of the relationship between the messenger and the recipient. 9
A similar factor analysis is done regarding message credibility from
online sources. 70 The online test ("Lowery") used five factors, rated
along a continuum, to determine credibility: (1) unbelievable or believable; (2) inaccurate or accurate; (3) not trustworthy or trustworthy; (4) biased or not biased; and (5) incomplete or complete." Both
studies consider trust, bias, and perceived accuracy.7 2 A study in the
American Behavioral Scientist ("Roberts") used both the Meyer and

Lowery tests to simultaneously measure message and messenger credibility. Although the results showed high correlations between the
two categories, distinct differences remain.7 3 However, Roberts suggests that the relationship between message and messenger is clearly
intertwined and that credibility of one goes "hand-in-hand" with the
other.7 4 Roberts also seems to suggest that the recipient can separate
the message from the messenger even considering where the recipient
has previously held beliefs about the messenger.
It is worth noting, however, that these studies were all conducted
using news organizations as the messenger and the public as the
targeted recipient. Social media presents a new, and as of yet, seemingly untested environment for credibility analysis of message and
messenger. What role does a close personal relationship between the
messenger and the recipient play in the ability to separate the message
from the messenger, thereby allowing the credibility of the message to
be determined on its own?
67. Id. (citing Philip Meyer, Defining and Measuring Credibility of Newspapers:
Developing an Index, 65 JOURNALISM Q. 567-74 (1988)).
68. Id. at 46.
69. See id.
70. Id. at 47.
71. Id. (citing Wilson Lowery, More Control, But Not Clarity in Non-Linear Web
Stories, 25(2) NEWSPAPER RES. J. 83-97 (2004)). The online test was originally con-

ceived for the 2000 Flanagin and Metzger study judging the credibility of online information as a whole. See M.J. Metzger & A.J. Flanagin, Credibilityfor the 21st Century:
Integrating Perspectives on Source, Message, and Media Credibility in the Contemporary Media Environment, 27 COMm. Y.B. 293-335 (2003).

72. Roberts, supra note 63, at 47.
73. Id. at 43.
74. Id. at 53.
75. Id.
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A recent scientific survey showed that peer-to-peer opinions are
considered highly credible and have significant influence." Edelman,
a public relations firm, produces an annual survey on trust and credibility.77 In 2008, this survey showed that "a person like me" is considered most credible as the source for information about a particular
company." Edelman states,
To underscore the power of peer-to-peer, we're seeing high numbers for the credibility of word of mouth, not just as a means to
convey information, but a potent way to share perceptions and emotions about that information: the facts plus the enthusiasm-or
skepticism. It's the bias that primes people to believe, or not believe, what they hear or read elsewhere later on. Word of mouth is
not just a different kind of messenger; it's a fundamental change in
the traditional value system of information.
The survey found that all age groups trust "word of mouth," with the
25-34 age group being 83% more likely, and the 35-64 age group being 78% more likely to "believe what they see, read or hear" if someone they know has already mentioned it to them.80 The survey
showed that 82% of people share information with their families and
79% share the same information with their friend.8 More than half of
the people surveyed share this same information with those in their
professional network, including colleagues." A noted caveat regarding this study is that those included in the survey-although ranging in
age from 25 to 64-are all college educated, report a household income in the top 25%, and report significant interest and engagement
with the media, business news, and policy affairs. 3 It is certainly reasonable to say that while this information can be useful in developing
jury selection strategies, those included in the annual Edelman survey
are not a representative cross-section of the typical venire, or arguably, even a representative cross-section of social media users.
However, jury experts Philip Anthony and Christine Martin, J.D.
note that
[t]he value of this information is not only for marketers. Litigators
and jury consultants would be wise to pay close attention to the
76. See EDELMAN, EDELMAN TRUST BAROMETER 2008 (2008), available at http://
www.isealalliance.org/sites/default/files/EDELMAN%20Trust%20Barometer%2020
081.pdf.
77. Id.
78. Id. at 6. The survey notes that "people like me" includes those with similar
interests and political beliefs, but not necessarily geographical location. Id.
79. Id.
80. Id.
81. Id.
82. Id.
83. Id.
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social formation of new online communities to gain early insight
into prevailing attitudes, values and beliefs about their case issues, 4
Anthony and Martin note that legal advocates are starting to realize
the need to monitor online activity, stating that SNS and flashmob
groups can materialize and grow exponentially in a very short time.8 5
By studying SNS media, attorneys and jury consultants can monitor
the level of anger or support in the community regarding a particular
client, or even a particular issue."
C.

Social Media's Involvement in Recent Cases

Stathis Kirkpatrick, the accused in the Nebraska case discussed in
the Introduction, was the impetus for this Comment. The Author
grew up in the small town of McCook, where the crime began, and
personally watched the events unfolding on Facebook." The Author
is not related or connected to either party, except for past residency.
The Author was living in Texas at the time of the crime and first
learned of it on Facebook.
Kirkpatrick was taken into police custody within twenty-four hours
of fourteen-year-old Kailee Clapp's early morning January 21, 2011,
disappearance.88 Before the weekend was over, Kirkpatrick had been
tried, convicted, and sentenced on Facebook, within the comments
section of many websites, and soon experienced the same treatment
on nationally televised "sensational crime" shows such as Nancy
Grace" and Crimesider."
A Facebook page, created on January 22, 2011, was titled "Stathis
Kirkpatrick took life, give him life."" By mid-March 2011, only seven
weeks after the murder of Kailee Clapp, this Facebook page had
84. Philip Anthony & Christine Martin, Social Media Going to Court, LAW TECH.
NEWS (Feb. 3, 2009), http://www.law.com/jsp/lawtechnologynews/PubArticleLTN.
jsp?id=1202427941512.
85. Id.
86. Id.
87. McCook is located in the southwest corner of Nebraska. It sits roughly halfway between Denver and Omaha. With a population of roughly 8,000, it is the largest
town within a seventy-mile radius.
88. Bail Set at $1 Million, MCCOOK DAILY GAZETrE, Jan. 24, 2011, http://www.
mccookgazette.com /story/1697509.html.

89. Nancy Grace, Missing Nebraska Teen's Body Found, CNN (CNN television
broadcast Jan. 24, 2011), available at http://transcripts.cnn.com/TRANSCRIPTS/1101/
24/ng.01.html.
90. Edecio Martinez, Kailee Clapp Update:Person of Interest Held in Case of Neb.
Girl Believed Dead, CBS NEWS (Jan. 25, 2011, 11:15 AM), http://www.cbsnews.com/
8301-504083_162-20029441-504083.html?tag=mncol;lst;1.
91. The author of this page is unknown. The page was created on February 4,
2011, and was located at https://www.facebook.com/permalink.php?storyfbid=162204
097165561&id=159117420807562. The page has been removed. But, a search on
Google of "Stathis Kirkpatrick took life, give him life" still shows the title page as a
result in the search.
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nearly 1,700 fans.92 All comments to the page would regularly appear
in the news feed of each of these fans.9 Comments such as "2 sides to

the story? Yes [I] do believe that. [There's] [S/tathis's story and then
there's the TRUTH!!" 9 4 and "He needs the death penalty, and not in 20
years-NOW" were found on the Facebook pages and those of local
news media." On the individual pages of many of those that lived in
McCook, had grown up there, or were in some manner related to
those who lived there, inflammatory and prejudicial comments could
be found. Alleged details of the crime and confession were offered as
"evidence" on the statuses and comments of these pages.9 6 In August
2011, a Google search for "Stathis Kirkpatrick" yielded 18,400 results;9 7 on January 15, 2012 the same search still revealed 12,700 results.9 8 A single column in the local newspaper indicated that not
quite everyone in the town had absorbed the "mob mentality" that the
Author could feel from Texas.9 9 Mike Hendricks, in his January 28,
2011, column entitled "A rush to judgment," wrote,
It appears to be an open and shut case and therein lies the rub. As a
former police officer in Tulsa, Oklahoma and a sociology and criminal justice instructor at McCook Community College for the past 16
years, that's the thing that bothers me. Kirkpatrick is guilty as sin in
the minds of most area residents, as well as the media and a whole
cadre of Facebook postings. Guilty before few facts are known at
all, except for the rumors that always spread like wildfire in an explosive case like this.
In this country, we have a presumption of innocence in our legal
system. In other words, every defendant is presumed innocent until
proven guilty in a court of law. That burden lies squarely with the
prosecutor who must prove to a jury beyond a reasonable doubt
that the defendant did, in fact, commit the crimes he's charged with.
In fact, this presumption of innocence is so strong that the defense is
not required to present one witness or one piece of evidence to the
contrary.
So far, NO evidence and no testimony have been presented. The
police department has issued very little information to the public in
order to protect their case against the defendant and that is sound
92. The Author personally recorded this data while following this case. While the
site has been removed, the Author maintains a record of this information.
93. Id.
94. Id.
95. Affidavit Reveals Disturbing Details in McCook Murder Case, KHASTV
(Jan. 27, 2011), http://www.khastv.com/news/local/Affidavit-reveals-disturbing-detailsin-McCook-murder-case.html.
96. See supra, note 92.
97. Id.

98. The Author personally recorded this data while following this case. The Au-

thor searched Google for "Stathis Kirkpatrick," and while the number of results has
changed over time, the Author maintains a record of this information.
99. Mike Hendricks, A Rush to Judgment, MCCOOK DAILY GAZETrE, Jan. 28,
2011, http://www.mccookgazette.com/story/1698849.htmi.
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police policy ... but the talk outside the courthouse as the arraignment ended was filled with anger, bitterness, and an absolute conviction that the accused did, in fact, commit the crimes he's charged
with . . .. [T]hat's for a jury to decide after they've heard all the
evidence and testimony, and not the court of public opinion.'oo
Although the above Facebook page has been taken down, the comments may remain ingrained in the minds of those who read them, and
the title page remains a primary result of the Google search. Whether
or not Kirkpatrick can get a fair trial remains to be seen. Kirkpatrick
was declared incompetent to stand trial and was committed for mental
health treatment on September 22, 2011.101
"Morgan Shaw-Fox is a Piece of Shit Rapist" was the title of a page
created by several female students at Lewis & Clark College in Portland, Oregon. 0 2 Started in response to an anonymous letter from an
alleged victim to the school newspaper, the students intended the page
to be private and put blocks in place to keep it amongst only invited
members. 0 3 However, they were unaware that the title page would
show in search results, despite the blocks.'" Isaac Holeman, who was
a junior at Lewis & Clark at the time, stated
Facebook is completely safe from authority and it's completely real
within your network of friends. Because there is no anonymity
amongst Facebook users[-one must have an account to post-]it
makes [the post] as real as if [the poster] had said it in the cafeteria.
It's more real, actually, since it's text. It's written in stone.1 05
News of the group and the allegation spread quickly around campus,
and the page was dismantled when numerous students complained the
title was inappropriate."o6 Friends of Shaw-Fox, however, saw a dramatic effect on his reputation, despite the fact that, at this time, no
formal complaints had yet been made against him.'0 7
The August 2011 arrest of a suspect, years after the disappearance
of eleven-year-old Daniel Morcombe, had many in Queensland, Australia asking, "Could 140 characters unravel centuries of black letter
law?"'
In the article Trial by social media a threat to justice, author
Madonna King stated that what was captivating the attention of so
100. Id.
101. Kirkpatrick Committed for Mental Health Treatment, McCOOK DAILY GAZETTE, Sept. 22, 2011, http://www.mccookgazette.com/story/1766213.html.
102. Beth Slovic, Trial by Facebook, WILLAMETE WK., Jan. 9, 2008, http://www.

wweek.com/portland/article-8263-trial-by-facebook.html.
103. Id.
104. Id.
105. Id.
106. Id.
107. Id.
108. Madonna King, Trial by Social Media a Threat to Justice,THE

DRUM

(Aug. 17,

2011, 12:44 PM), http://www.abc.net.au/news/2011-08-16/king-social-media-threat-tojustice/2841210; see also Raj Dash, How Social Media Use Interferes with Justice, Soc.
TIMES (Feb. 25, 2010, 5:30 PM), http://socialtimes.com/social-media-justice-b3048.
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many Australians was "how a big case like this is run, in a world of
social media.""o' King notes the difference between how a real-life
situation plays out in the court of public opinion versus a court of
law.o10 In a court of law, only proper, lawfully obtained evidence is
admitted; nothing done outside the presence of the jury is considered
in guilt/innocence; hearsay and supposition are not considered evidence; and trained court reporters take down the testimony and evidence for later consideration on appeal.'" Where this is not the case,
where the court of public opinion "considers" and "admits" improper
"evidence," improper conclusions are often reached. Trials in the
court of public opinion often result in "verdicts" that conflict with the
verdict reached by the properly empaneled and sworn juries. In the
Morcombe trial, comments, statuses, tweets, and the like have created
the risk that a judge may grant a permanent stay in the case." 2 The
proliferation of material on the Internet about the guilt of the man
accused of abducting and murdering Morcombe may simply be too
great at this time to provide for a fair and impartial jury."'
Casey Anthony was accused of murdering her two-year-old daughter Caylee in late June 2008, dumping her duct-taped body in a
wooded area by her parent's home and then reportedly partying for
days.'1 4 The case quickly became a national preoccupation. 5 The
first public posting regarding Caylee was made on July 3, 2008, by
Anthony's mother Cindy, who posted on Myspace that her daughter
had "stolen lots of money" and was not allowing Cindy to see
Caylee.n 6 A few days later, Cindy called 911 and reported that
Caylee was possibly missing." 7 In June 2011, when the Anthony trial
was underway, one popular source for official news was the page set
up by Florida's Ninth Judicial Circuit Court-a Twitter account,
"NinthCircuitFL.""I The feed, directly managed by the court, had
approximately 400 reporter-blogger followers."' The numerous
Facebook pages set up in Caylee's honor had "tens of thousands" of
King, supra note 108.
Id.
Id.
Kelsey Blair, Is Social Media A Threat To Justice? The Morcombe Trial, Soc.
TIMES (Aug. 17, 2011, 10:15 AM), http://socialtimes.com/is-social-media-a-threat-tojustice-the-morcombe-trialb74436.
113. Id.
114. Small Child's Remains Found Near Home of Caylee Anthony's Family,
FoxNEWS.COM (Dec. 11, 2008), http://www.foxnews.com/story/0,2933,465424,00.html#
ixzzljaG8peB7.
115. John Cloud, How the Casey Anthony Murder Case Became the Social-Media
Trial of the Century, TIME (June 16, 2011), http://www.time.com/time/nation/article/
0.8599.2077969.00.html.
116. Id.
117. Id.
118. Id.
119. Id.
109.
110.
111.
112.
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fans.120 Although no one seemed to doubt that Anthony was somehow involved in Caylee's death (or at least in the disposal of her remains), Anthony was acquitted, much to the surprise of those whose
only vantage point was from outside of the courtroom.121 Casey's habitual deception, and her seemingly unbothered attitude, enraged the
public, at least those who were users of SNS.12 2 Dr. Carole Lieberman, a forensic psychiatrist in UCLA's psychiatry department, stated
that the public reaction was so strong because of the impact of social
media. 2 3 "It became a soap opera," said Lieberman.12 4 Several
members of the public attending the Anthony trial were overheard
saying they did not want to miss a single "episode" of the trial.12 5
IV.

MANAGING THE EFFECTS AND IMPLICATIONS OF SOCIAL

MEDIA ON

THE JURY

POOL

The 2011 Casey Anthony trial is a case study in social media, its
effect on jurors, and how litigators can adapt their trial strategies
through the information gleaned by mining SNS.1 26 A social media
consultant on the Anthony team, Amy Singer, combed through more
than 40,000 comments-both good and bad-on SNS and blogs,
which the team used to create, and change, their defense strategy. 2
Singer noted that when the public starting attacking Casey's father on
SNS, the defense team started asking tougher questions of him.12 1 Yet
the response on SNS did not change-the public, and hopefully the
representative jury, did not like George Anthony.129 Each day of
trial, Singer and her team sifted through thousands of online comments on SNS and on the websites and Twitter feeds of the local media.1"o Whenever public opinion showed a dramatic shift, Singer's
information allowed the defense team to craft their trial strategy to
either correct or maximize that sentiment."' Although a seemingly
120. Id.
121. Mikaela Conley, Public Irate Over Casey Anthony Verdict; Social Media Sites
Explode With Opinions, ABC NEWS (July 5, 2011), http://abcnews.go.com/Health/
casey-anthony-verdict-outrage-spills-online/story?id=14002257#.TzCBvIFZ ww.
122. Id.
123. Id.
124. Id.
125. Order Granting in Part Motion to Intervene for the Limited Purpose of Seeking Release of Juror Information Once Jury is Discharged, Florida v. Marie, No.
2008CF015606, 2011 WL 3112070, at *6 n.4 (Fla. Cir. Ct. July 26, 2011) [hereinafter
Order].
126. Walter Pacheco, Casey Anthony: How Social Media Tweaked Defense Strategy, ORLANDO SENTINEL (July 13, 2011), http://articles.orlandosentinel.com/2011-0713/business/os-casey-anthony-social-media-strateg2Ol10713_1_media-sites-casey-anth
ony-cindy-anthony.
127. Id.
128. Id.
129. Id.
130. Id.
131. Id.

Published by Texas A&M Law Scholarship, 2022

17

Texas Wesleyan Law Review, Vol. 19 [2022], Iss. 3, Art. 8

TEXAS WESLEYAN LAW REVIEW

826

[Vol. 19

risky move, it was a calculated one, likely based on the belief that the
opinions found on SNS were analogous to the opinions of the jurors.
For example, Singer's team found that although the public seemed to
despise Casey's mother, Cindy Anthony, they generally felt that she
Therefore, during closing, the delied to protect her daughter.'
fense-who had taken a rather hard line with Cindy earlier in the
trial-softened their tactics and said instead that she lied only out of
motherly instinct, not malfeasance.'
Singer, who is a trial consultant and litigation psychologist, has experience in several high-profile cases: O.J. Simpson, William Kennedy
Smith, and Jack Kevorkian.1 3 4 Singer said that she has never experienced anything like this: "This whole case was driven by social media.
We really tapped into people's minds and I think it's a tool that should
be used by defense and prosecution."'
Singer's comment that she has never experienced anything like this
before is significant, and it symbolizes the impact that SNS have had
on the American public. The threat of bias created by SNS is fundamentally different from the threat found in either face-to-face gossip
or traditional media sources. Because of the unfettered ability to
speak without personal knowledge or verification, the intimate nature
of the SNS community, and the instant dissemination to both intended
and unintended recipients, SNS can more powerfully introduce bias.
Attorneys and judges then bear the responsibility of uncovering these
biases in order to protect the constitutional right of an impartial jury.
V.

ADDRESSING THE ISSUE OF SOCIAL MEDIA THROUGH
PRETRIAL EFFORTS

Because social media is different from traditional media, how attorneys and judges approach the potential prejudice created by pretrial
publicity within SNS must also be different-custom tailored for the
situation. Part of an attorney's job is performing his due diligence
with regard to the issues of the case, an important part of that is being
aware of what information is available."' Pretrial mining of SNS not
only allows the attorney to be aware of what a potential "Googling"
juror could find, it also allows the attorney to prepare more effectively
for voir dire and to create a more effective trial strategy. 37 For instance, a motion in limine loses much of its effectiveness if the same
information is available online, and recent trials have demonstrated
132.
133.
134.
135.

Id.
Id.

Id.
Id.

136. Christine Martin, Social Media Research: The New Reality for Trial Attorneys,
A.B.A. (Nov. 4, 2010), available at http://www.jdsupra.com/post/documentViewer,
aspx?fid=4519b6a3-bOfO-4866-al43-0c7fe9f7d522.
137. Id.
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that inadmissible evidence is often available, and shared, online.13 8
Whether it is a big case, with a retainer to match, or an appointed case
with an indigent client, the attorney owes it to the client-and to the
profession-to search intelligently for online case-related information
that the jury pool may have been exposed to, or may seek out,
online.
Rule 1.3 of the Model Rules of Professional Conduct states that "[a]
lawyer shall act with reasonable diligence and promptness in representing a client." The comments to the rule provide as follows:
[1] A lawyer should pursue a matter on behalf of a client despite
opposition, obstruction or personal inconvenience to the lawyer,
and take whatever lawful and ethical measures are required to vindicate a client's cause or endeavor. A lawyer must also act with
commitment and dedication to the interests of the client and with
zeal in advocacy upon the client's behalf. A lawyer is not bound,
however, to press for every advantage that might be realized for a
client. For example, a lawyer may have authority to exercise professional discretion in determining the means by which a matter should
be pursued . . . . The lawyer's duty to act with reasonable diligence

does not require the use of offensive tactics or preclude the treating
of all persons involved in the legal process with courtesy and
respect. 140
Because reasonableness of an attorney's actions changes with the advent of technology, what may be considered due diligence also
changes. Lawful and ethical measures necessary to protect the interests of the criminal defendant include discovery of bias and prejudice
within the community where the trial will be held. It is no longer
enough to simply read the daily newspaper and watch the nightly
news. The advent and popularity of SNS combined with the ability of
SNS to rapidly disseminate unverified, biased, and prejudicial information to intended and unintended audiences alike creates a new
level of reasonableness for the pretrial efforts of the attorney. This
includes social media analysis of the community and of jurors, especially in cases where public sentiment is high.
A.

Social Media Analysis of Jurors

Before voir dire, attorneys may wish to run an online analysis of the
venire, including the following: (1) run the names of potential jurors
through a public records database; (2) run the potential jurors names
through the common search engines, as well as SNS sites; and (3) include common variants of names, as well as identify information such
138. Id.
139. Id.
140. MODEL

RULES OF PROF'L CONDUCr
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as hometown.'
Using the information mined from the juror search,
in combination with that found in the analysis of online data regarding
the case, the attorney can then prepare for voir dire more effectively,
developing targeted questions designed to fetter out biased individuals. Scientific research has shown that potential jurors respond more
honestly to supplemental questionnaires than to oral voir dire.' 4 2
Additionally, attorneys can use tools such as Social Mention, which
allows searching of blogs, microblogs, networks, videos and also enables the attorney to set an automatic daily email alert for the requested search terms.14 3 Use of these tools, pre trial, is likely more
effective than simply relying on jury questionnaires because it allows
for efficient and thorough research through publicly available information. Questionnaires however, must not be overlooked. Many, if
not most, SNS users have initiated privacy blockers, which allow for
only limited access to the user's profile by the general public. Additionally, where a potential juror's name on the SNS site differs from
the name listed within the venire, it may not be readily discovered. In
such instances, proper questioning through supplemental questionnaires can reveal new or unrevealed information.
1. Concerns for the Privacy of Jurors
Attorneys and judges have obligations not only to the defendant,
but to the jurors as well."' These obligations make it important to
consider the privacy interests of each prospective juror.14 5 Jury service is not voluntary, neither is truthfulness in answering the questions
of the attorneys during voir dire.1 46 Care must be used however, both
in pretrial analysis of the venire and during voir dire not to needlessly
As much
focus on the personal facts regarding an individual juror.
as the opposing attorneys want to learn about the individual juror,
they must "respect the jurors' reasonable expectation of privacy."14 8
Balancing the interests of competing parties, the public and the potential juror is part of the search for the impartial juror.14 9
141. Dennis Elias, Getting Up Close and Personal:Using Social Media in Jury Selection, LITIG. STRATEGIES, INC., http://www.litigationstrategiesinc.com/2011/09/gettingup-close-and-personal-using-social-media-in-jury-selection/ (last visited Mar. 3, 2013)
(citing Ken Broda-Bahm, Best Trial Idea of 2011: Apply "Social Listening" to Your
Case, PERSUASIVE LITIGATOR (January 2, 2012), http://www.persuasivelitigator.com/
2012/01/best-trial-idea-of-201 I-apply-social-listening-to-your-case.html#more).
142. Id.
143. Suzanne Craig Robertson, Friend or Foe: Social Media is Calling. How Should
Lawyers Answer? 47 TENN. BAR J. 16, 22 (2011).
144. BLUE & HIRSCHHORN, supra note 58, at 5.
145. Id. at 6.
146. Id.
147. Id.
148. Id.
149. Brandborg v. Lucas, 891 F. Supp. 352, 356 (E.D. Tex. 1995).
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The court, in Brandborg v. Lucas, stated that nothing about being a
prospective juror requires the willing waiver of one's fundamental
right to privacy. 5 0 If an issue is relevant in determining potential bias
in a prospective juror, then the question is proper. 5 1 However, the
purpose of voir dire is "not to afford individual analysis in depth to
permit a party to choose a jury that fits into some mold that he believes appropriate for his case." 15 2 It is the responsibility of the court
to determine the relevancy of the inquiry into the private life of the
potential juror against the magnitude of the claim or punishment at
stake. 53 Because jurors are required to conscientiously answer fully
and completely all questions posed during voir dire, the Brandborg
court stated that the trial court should perform a two-step test to
properly balance the competing interests.15 4 The first step requires
submission to the court of the proposed jury questionnaire, whereupon the court would exclude irrelevant questions, unless the attorney
could show a proper foundation for them.' 5 5 The second step would
be to give notification to the jurors of their right to non-disclosure on
matters of "fundamental privacy." 5 '
The United States Supreme Court, in Lawrence v. Texas, cited to
the plurality opinion of PlannedParenthoodv. Casey in holding that a
right to privacy exists in "matters, involving the most intimate and
personal choices a person may make in a lifetime, choices central to
personal dignity and autonomy . . . ."' A juror cannot be held in
contempt for failing to answer questions when that answer would violate a constitutional freedom."' However, a juror is not free to refuse
to answer a relevant or potentially relevant question where the privacy rights of the prospective juror are outweighed by the interest of
the defendant in obtaining a fair trial by an impartial jury.' 5 9 In a case
where the jury may be deciding the life or death of a defendant, the
interest of the defendant is paramount.' 60 In such cases, there may be
very few relevant questions that do not outweigh the prospective juror's right to privacy.16 1
150. Id. at 357.
151. Id. at 358.
152. Id.
153. Id. at 356.
154. Id. at 360.
155. Id.
156. Id.
157. Lawrence v. Texas, 539 U.S. 558 (2003) (citing Planned Parenthood v. Casey,
505 U.S. 833, 851 (1992)).
158. Brandborg,891 F. Supp. at 358.
159. Id. at 361.
160. Id. at 356.
161. Id.; accord BLUE & HIRSCHHORN, supra note 58 (stating that additional ways
to protect the privacy of jurors include in camera review of the material that the juror
wishes to remain private, and closing voir dire to the public).
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Is there a fundamental right to privacy in one's personal Facebook
account? Courts have overwhelmingly held that what one holds out
to the public, is not-by definition-private.' 6 2 A Virginia Circuit
Court held in 2011 that social media and Internet searches are not an
invasion of privacy where the person accessing does not go around
privacy blocks to gain the information.' 6 3 Where the information
gleaned from pretrial investigation of jurors is solely for the purpose
of insuring a defendant's right to an impartial jury, the imposition on
the juror's right to privacy is acceptable.
2.

The Role of the Judiciary

Even where a juror's private information is obtained solely in an
effort to ensure jury impartiality, it is paramount that the court protect the right of the juror from those who may later use such information inappropriately. For instance, as part of the Casey Anthony trial,
the court moved jury selection to another Florida county due to extensive pretrial publicity. 6" During jury selection, the court issued an
order barring the release of personal juror information.' 6 5 Though no
one specifically voiced this concern regarding juror privacy or safety,
or argued against the release on public policy considerations, the court
held that it has an inherent duty to protect jurors.1 66 The court also
held, however, that the public has a right to this information.'16
Therefore, the court held that allowing for a "cooling-off period"
before the release of the names of the jurors would adequately balance the interests of the jurors against the public's right of access.'16
In doing so, the court noted that in the vast majority of trials, such
implications are not valid and the release of names and comments of
jurors presents no issues.169 However, in exceptional cases-those involving "unusually violent offenders"-there is likely to be significant
media attention and therefore, a heightened risk of retaliation upon
162. California v. Greenwood, 486 U.S. 35 (1988); see also State ex. rel. State Farm
Fire & Cas. Co. v. Madden, 451 S.E.2d 721, 730 (W. Va. 1994) (holding that monitoring of social networks by attorneys is not an ethics violation).
163. Womack v. Yeoman, No. CL0951914, 2011 WL 9330606 (Va. Cir. Ct. Oct. 28,
2011) (stating that "[t]he Stored Communications Act reg[ul]ates unauthorized
acce[s]s to electronically stored information. An offense under the Stored Communications Act is committed when someone '(1) intentionally accesses without authorization a facility through which an electronic commillegible textcation illegible textervice
is provided;' or '(2) intentionally exceeds an authorization to access that facility; and
thereby obtains an electronic commillegible textication while it is in eleotrouillegible
textc storage in such system.' However, it does not apply to an 'electronic communication that is readily accessible to the general Public"') (internal citations omitted).
164. Order, supra note 125.
165. Id.
166. Id.
167. Id.
168. Id.
169. Id.

https://scholarship.law.tamu.edu/txwes-lr/vol19/iss3/8
DOI: 10.37419/TWLR.V19.I3.6

22

Brown: Somebody Poisoned the Jury Pool: Social Media's Effect on Jury Im

20131

SOMEBODY POISONED THE JURY POOL

831

jurors if the verdict is "unwelcome."'
In such cases, the court held
that a trial court should not deny the public right to access without
first finding that concerns regarding juror safety and privacy are legitimate.' 71 The court found that after the verdict was read in Anthony's
trial, there was a dramatic outcry from the public and that contempt
for the jurors rendering that verdict was open and obvious.17 2 Of particular concern to the issue of social media was the finding by the
court that jurors "face the possibility of substantial injury . . . with the
advent of instant and substantial information available [online;] [anyone] could find a juror simply by name." 7 3 An example of such instant access was experienced during the trial by one of the court's
legal interns-who was mentioned on Twitter by first-name only-but
was subsequently contacted by multiple unknown people via
Facebook during the trial. 7 The court noted that technology, such as
SNS, allows the release to "almost every person on the planet instantaneously" and that judges "must make every attempt to keep pace
with our ever changing world by addressing gaps in procedure caused
by the progress in technology.""'7 Using publicly anonymous juries
keeps invasions of juror privacy at a minimum, and it allows jurors to
answer honestly questions posed by counsel during voir dire, leading
to a less biased jury.17 6 It is important to note, however, that there are
many areas of the country in which a publicly anonymous jury is simply not feasible. In such cases, the use of confidential jury questionnaires and individualized voir dire allows for the judge to assess bias
on a personal level to the prospective juror, without the public release
of information the juror may want held in confidence."'
3.

Professional Ethics Concerns

In addition to the privacy interest of potential jurors, social media
analysis raises several ethical issues for attorneys." 8 For example,
170. Id.
171. Id. at 3.

172. Id. The court noted handwritten signs among protestors at the courthouse
after the verdict reading "Juror 1-12 Guilty of Murder," "Somewhere a Village is
Missing 12 Idiots," "Arrest the Jury!! No Balls!!" Id. Additionally, the court noted
that local restaurants posted signage that jurors in the Anthony trial were not welcome, and one juror was forced to quit her job and leave the state because of postverdict threats. Id.
173. Id.
174. Id. at 3, 6 n.3.
175. Id. at 4.
176. Id.
177. See United States v. Bruno, 700 F. Supp. 2d 175, 175 (N.D.N.Y. 2010) (holding
that juror questionnaires, addresses, and unredacted transcripts of the voir dire are
judicial records and release of such information is not required by the public right to
access or the First Amendment).
178. Jason H. Casell, Defense Ethics and Professionalism:Professional Ethics in the
Age of Internet: Threats to Juror Impartiality, FOR THE DEF., Apr. 2011, at 71, 76,

available at http://www.bowmanandbrooke.com/files/News/b6cb4fb9-50f9-43b4-9e7f-

Published by Texas A&M Law Scholarship, 2022

23

Texas Wesleyan Law Review, Vol. 19 [2022], Iss. 3, Art. 8

TEXAS WESLEYAN LAW REVIEW

832

[Vol. 19

what if an attorney comes across something that is favorable to his
client?"' Although an attorney who found something prejudicial to a
client would clearly take action on it, is the same required in both
situations?"so Once the jury is seated, the attorney-as an officer of
the court-must report any juror misconduct.' 8 ' Pretrial analysis of
the bias of the community and venire however, while providing valuable information for inclusion or exclusion for the jury, does not require disclosure to the court. Another ethical issue involves the
manner in which monitoring is done. Ethical rules forbid the ex parte
communication between attorneys and jurors. To avoid such violations, attorneys must monitor SNS accounts only passively-meaning
that they may not "friend request" or "follow" potential jurors.' 8 2
This also means that even if an attorney has the capability to get
around privacy blocks, they may not do so. An attorney may only
view that which has been put on public display.
B.

Supplemental Questions and Voir Dire

Utilizing careful and ethical social media analysis will enable counsel to craft more effective questions for jury questionnaires, as well as
for voir dire. Challenges for cause are unlimited, but preemptory
challenges are not.'8 The time restraints placed on the parties to seat
a jury place additional constraints on challenges."s A careful analysis
of potential jurors before selection is extremely important in uncovering bias.
In targeted supplemental jury questionnaires, and during voir dire,
counsel should inquire as to the jurors' use of the Internet generally,
and specifically as to the use of SNS; inquire as to which websites jurors visit and how often; and whether they post or blog on such
sites. 8 5 Using targeted questionnaires and specifically targeting SNS
issues during voir dire enables counsel to create a profile of the "high
risk juror," score and rank jurors, and make targeted strike decisions.186 Dr. Ken Broda-Bahm, an expert in legal communications,
persuasion, and rhetoric, used the following method in a recent case:
ac57225d33c6/Presentation/NewsAttachmentedO58ea5-3712-4eee-bcff-ae0fefb85fl8/
J.%20Casell %20Article%20-%20For%20the %20Defense%20-%20April%202011.
pdf.
179. Id.
180. Id.
181. Id.
182. Id. at 71; see also MODEL RULES OF PROF'L CONDUCT R. 4.2 (2012).
183. Norbert L. Kerr, The Effects of Pretrial Publicity on Jurors, 78 JUDICATURE

120, 126 (1994).
184. Id.
185. Denise Zamore, Can Social Media Be Banned from Playing a Role in Our

Judicial System?, 8 No. 3 MINORITY TRIAL LAw. 1, 13 (2010).
186. Ken Broda-Bahm, Put Your Jury Selection on Steroids by Leveraging Pretrial
Research: Lessons from the Barry Bonds Trial, PERSUASIVE LITIGATOR (Mar. 21,

https://scholarship.law.tamu.edu/txwes-lr/vol19/iss3/8
DOI: 10.37419/TWLR.V19.I3.6

24

Brown: Somebody Poisoned the Jury Pool: Social Media's Effect on Jury Im

2013]

SOMEBODY POISONED THE JURY POOL

833

[We] started with a very general need to know about what the citizens in the venue thought about the issues of the case, but ended
with jurors selected and strikes exercised based on factors that we
knew at the time to be statistically significant predictors of bias ...
on the most important case issues. Not only did our team prevail on
all counts, but the judge was heard to remark . . . that in his opinion
we had 'the perfect jury.'" 87
The United States Supreme Court held, in Skilling v. United States,
that when pretrial publicity or local community issues makes the risk
of juror bias particularly acute, the need for adequate voir dire is correspondingly high.188 This is especially true for high-profile cases in
small communities where many potential jurors have direct or secondhand knowledge of the case and where they have "often formed opinions through conversations with family members, friends and acquaintances."18 1 In such instances, individualized voir dire provides
an avenue for judges to "distinguish between mere exposure and bias"
and closely assess the ability of each juror to be impartial.'"'
VI.

CHANGE OF VENUE

In exceptional cases, where the nature of the community, the crime,
and the publicity or settled public opinion combine to create a presumption of prejudice, a change of venue is required."'9 However,
presumptive prejudice will rarely be found.' 92 "[T]o reach a presumption that inflammatory pretrial publicity so permeated the community
as to render impossible the seating of an impartial jury, the court must
find that the publicity in essence displaced the judicial process,
thereby denying the defendant his constitutional right to a fair
trial.""
Questions as to the trial procedure to be adopted in any particular
case must, of necessity, depend on the issues raised in that specific
case.' 94 In Skilling, the Court found six factors were relevant to a determination of presumptive prejudice.' 95 Those factors include (1)
"media interference with courtroom proceedings"; (2) "the size and
characteristics of the community in which the crime occurred"; (3) the
nature and tone of the media publicity; (4) the amount of time between the crime and the trial; (5) the impact of the crime on the com2011, 9:49 AM) http://www.persuasivelitigator.com/2011/03/put-your-jury-selectionon-steroids-by-leveraging-pretrial-research.html#more.
187. Id.
188. Skilling v. United States, 130 S. Ct. 2896, 2917 (2010).
189. Commonwealth v. Toolan, 951 N.E.2d 903, 918 (Mass. 2011).
190. Id.
191. Skilling, 130 S. Ct. at 2913-15.
192. United States v. McVeigh, 153 F.3d 1166, 1181 (10th Cir. 1998).
193. Id.
194. United States v. Barnes, 604 F.2d 121, 136 (2d Cir. 1979).
195. Skilling, 130 S. Ct. at 2915-17.
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munity; and (6) the effect of any co-defendant's "well-publicized
decision to plead guilty."'96
It is important for a court to consider, and counsel to argue, that the
factors above include not only publicity via traditional media, but all
forms of social media as well. Of primary consideration is the permanency of information on the Internet-including SNS. Unlike traditional media, which unless purposefully kept was generally not readily
accessible, information on the Internet, and SNS, remains unless purposefully removed. Often, even when purposefully removed, traces
remain accessible. Therefore, the tone and nature of the information
found on SNS must be considered at the same, or arguably even a
heightened, level as media publicity from traditional sources. This is
especially true when considered in conjunction with the other factors,
most specifically the size and characteristics of the community where
the crime occurred and the impact of the crime on the community.
Where the impact is great and the community is small, the risk of prejudicial media statements infecting the jury is at its highest. When
combined with SNS rapid dissemination of information, the unverified
nature of such information, and the introduction of feelings, emotion,
rumor, and personal paradigms, the potential for bias towards the defendant is extreme. It is in such cases that those charged with protecting the integrity of the justice system must step forward, consider the
changes advanced by technology, and adjust accordingly.
VII.

CONCLUSiON

Social media has changed the face of pretrial publicity in an unprecedented way. However, this does not mean that the intention of the
Framers in granting the promise of an impartial jury cannot be fulfilled. It does, however, mean that there must be changes to the way
that jury pools are looked at and how the ultimate jury is chosen. Attorneys, judges, and legal scholars should be talking, now, about the
changes that must be made. The roles of the court and the attorneys
and the expectations of the public must be considered. Every criminal
defendant has a constitutional right to a fair trial by an impartial jury,
a jury that will base its findings of guilt or innocence only on the evidence that is submitted at trial, rather than on what Facebook or other
SNS have alluded to.
This is not an impossible task, however. With the proper pretrial
effort and effective juror questioning, the threat of bias may be kept at
an acceptable level. "[W]hile social networking, and information
availability may threaten the modern idea of the isolated and controlled jury, it can also be considered a return of sorts to the original
notion of a jury, in which impartiality only referred to the absence of
196. Id.
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conflicts of interest, not a complete absence of information outside
that provided at trial."19 7
197. Mark D. White, Does Facebook Threaten Trial by Jury, Psychology Today

Blog Maybe It's Just Me, But . . ., PSYCHOLOGY TODAY (May 29, 2010), http://www.
psychologytoday.com/blog/maybe-its-just-me/201005/does-facebook-threaten-trialjury (remarking on a presentation by Caren Myers Morrison based on her article Jury
2.0, supra note 7).
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